
 

PARTIALLY DISSENTING OPINION OF  

JUDGE HUMBERTO ANTONIO SIERRA PORTO 

 

CASE OF CUSCUL PIVARAL ET AL. V. GUATEMALA  

 
JUDGMENT OF AUGUST 23, 2018 

(Preliminary objection, merits, reparations and costs) 

 

1. With my usual respect for the decisions of the Inter-American Court of Human Rights 

(hereinafter also “the Court” or “the Inter-American Court”), allow me to present this partially 

dissenting opinion. The opinion focuses on the Court’s analysis of the merits relating to the 

international responsibility of the State (hereinafter “the State,” “the State of Guatemala” or 

“Guatemala”) for the violation of the right to health and the principle of progressivity. Specifically, 

I will explain my discrepancy with the position adopted in operative paragraphs 1, 2 and 4 of the 

judgment in which it was determined that, in this case, those rights had been violated. In this 

regard, I note that my considerations supplement what I have already indicated in my partially 

dissenting opinions in the cases of Lagos del Campo v. Peru,1 Dismissed Employees of Petroperú et 

al. v. Peru,2 and San Miguel Sosa et al. v. Venezuela;3 as well as in my concurring opinions in the 

cases of Gonzales Lluy et al. v. Ecuador4 and Poblete Vilches et al. v. Chile.5 I will make my analysis 

in the following order: A. The fundamental, or social benefit, nature of the right to health in the 

American Convention on Human Rights (hereinafter “the American Convention” or “the 

Convention”), and B. Guarantees of non-repetition and public health policies in this case. 

 

I. THE FUNDAMENTAL, OR SOCIAL BENEFIT, NATURE OF THE RIGHT TO 

HEALTH IN THE AMERICAN CONVENTION  

 

2. In the judgment in this case, the Court recalled that “the right to health refers to the right 

of every human being to enjoy the highest attainable standard of physical, mental and social well-

being. This right encompasses prompt and appropriate health care provided in keeping with the 

principles of availability, accessibility, acceptability and quality.”6 In addition, the Court reiterated 

that it had recognized health as “a fundamental human right, essential for the adequate exercise 

of the other human rights, and that every individual has the right to enjoy the highest attainable 

standard of health that allows him or her to live a full life, understanding health not only as the 

absence of disease or illness, but also as a state of complete physical, mental and social well-being, 

derived from a lifestyle that allows the individual to achieve an overall balance.” In addition, the 

Court has specified that “the general obligation to protect health results in the State obligation to 

ensure access to essential health services, guaranteeing good quality and efficient medical care, 

                                           
1 Cf. Case of Lagos del Campo v. Peru. Preliminary objections merits, reparations and costs. Judgment of August 31, 
2017. Series C No. 340. Partially dissenting opinion of Judge Antonio Antonio Humberto Sierra Porto.  

2 Cf. Case of the Dismissed Employees of Petroperú et al. v. Peru. Preliminary objections merits, reparations and costs. 
Judgment of November 23, 2017. Series C No. 344. Partially dissenting opinion of Judge Antonio Humberto Sierra Porto.  

3 Cf. Case of San Miguel Sosa et al. v. Venezuela. Merits, reparations and costs. Judgment of February 8, 2018. Series 
C No. 348. Partially dissenting opinion of Judge Antonio Humberto Antonio Sierra Porto. 

4 Cf. Case of Gonzales Lluy et al. v. Ecuador. Preliminary objections merits, reparations and costs. Judgment of 
September 1, 2015. Series C No. 298. Concurring opinion of Judge Humberto Antonio Sierra Porto.  

5 Cf. Case of Poblete Vilches et al. v. Chile. Merits, reparations and costs. Judgment of March 8, 2018. Series C No. 
349. Concurring opinion of Judge Humberto Antonio Sierra Porto. 

6 Case of Cuscul Pivaral et al. v. Guatemala. Preliminary objection, merits, reparations and costs. Judgment of August 
23, 2018. Series C No. 359, para. 107. 



and to promote the improvement of the health of the population as a whole.”7 In addition, the Court 

recalled that the dual scope of the economic, social, cultural and environmental rights (hereinafter 

“the ESCER”), and of the right to health, contained in Article 26 of the American Convention, may 

result in obligations that are enforceable immediately or in obligations of a progressive nature.8 

 

3. In this case, and in relation to the obligations of immediate enforceability, the judgment 

concluded that the Court found it proved that, prior to 2004, the presumed victims “had not received 

any kind of State medical treatment or that such treatment was ineffective to treat their condition 

as people living with HIV.”9 Consequently, it asserted that the State was responsible for “violating 

the obligation to ensure the right to health, pursuant to Article 26 of the American Convention, in 

relation to Article 1(1) of this instrument, of the 49 people named as victims in Annex 2 to this 

judgment.”10 In addition, the Court’s judgment concluded that, “since the irregular, inadequate or 

total lack of access to antiretroviral drugs, the lack of access to periodic CD4 counts, and viral load, 

phenotype and genotype testing, the inadequate or total lack of social support, and the impossibility 

of access to the health centers for financial reasons or the location of the homes of some of the 

presumed victims has been proved, the State failed to comply with its obligation to guarantee the 

right to health because its omissions are incompatible with the elements of the availability, 

accessibility and quality of health care.”11  

 

4. In addition to declaring the violation of Article 26 for the said reasons, the Court concluded 

that the State was responsible for the violation of the rights to life and to personal integrity 

recognized in Articles 4 and 5 of the American Convention. In this regard, the Court verified diverse 

omissions in the medical care provided to the presumed victims who had died and considered that 

the State had failed to comply with its obligation to ensure antiretroviral therapy, perform the 

necessary diagnostic tests for the care and treatment of HIV and opportunistic infections, and 

provide social support.12 Accordingly, the Court found it proved that a causal nexus existed between 

the State’s omissions in relation to the medical treatment and the cause of death of the presumed 

victims, when death had been caused by an opportunistic infection, and therefore concluded that 

the State was responsible for violating the obligation to ensure the right to life contained in Article 

4(1) of the Convention.13 Furthermore, it found that 46 presumed victims have suffered adverse 

physical and mental effects as a result of their condition as people living with HIV and noted the 

existence of a causal nexus between the lack of adequate medical treatment for the presumed 

victims and the physical and mental effects they suffered as people living with HIV. The Court 

                                           
7 Case of Poblete Vilches et al. v. Chile. Merits, reparations and costs. Judgment of March 8, 2018. Series C No. 349, 
para. 118, and Case of Cuscul Pivaral et al. v. Guatemala. Preliminary objection, merits, reparations and costs. Judgment 
of August 23, 2018. Series C No. 359, para. 105. 

8 Cf. Case of Poblete Vilches et al. v. Chile. Merits, reparations and costs. Judgment of March 8, 2018. Series C No. 
349, para. 104, and judgment, para. 98. 

9 Case of Cuscul Pivaral et al. v. Guatemala. Preliminary objection, merits, reparations and costs. Judgment of August 
23, 2018. Series C No. 359, para. 119. 

10 Case of Cuscul Pivaral et al. v. Guatemala. Preliminary objection, merits, reparations and costs. Judgment of August 
23, 2018. Series C No. 359, para. 119. 

11 Case of Cuscul Pivaral et al. v. Guatemala. Preliminary objection, merits, reparations and costs. Judgment of August 
23, 2018. Series C No. 359, para. 126. 

12 Cf. Case of Cuscul Pivaral et al. v. Guatemala. Preliminary objection, merits, reparations and costs. Judgment of 
August 23, 2018. Series C No. 359, para. 158. 

13 Cf. Case of Cuscul Pivaral et al. v. Guatemala. Preliminary objection, merits, reparations and costs. Judgment of 
August 23, 2018. Series C No. 359, para. 159. 



therefore concluded that the State was responsible for the violation of the right to personal integrity 

of these individuals.14  

 

5. From reading these different parts of the judgment, it is possible to observe, as in previous 

cases before the Court,15 that the analysis of the violation of the right to health is closely linked to 

the violations of the rights to life and to personal integrity of the victims in this case. In reality, it 

is quite difficult, if not impossible, to discern where the internationally wrongful act begins and 

where it ends in relation to each of the rights that the Court has declared violated. Thus, it can be 

claimed that the considerations on the State’s obligations in the area of health that appear in the 

judgment make practical sense when they are reflected in the analysis of Articles 4(1) and 5(1) of 

the Convention. In my opinion, as in the case of Poblete Vilches et al. v. Chile, it was unnecessary 

to analyze Article 26 understood autonomously, even though it has great relevance when it is 

considered in connection with the rights to life and to personal integrity.16 Indeed, in this specific 

case, such an analysis involved an unnecessary duplication as regards the declaration of the treaty-

based rights that have been violated, as revealed by the fact that the acts and omissions attributed 

to the State as violating the rights to health, life and personal integrity are, in essence, the same.  

 

6. This underlines the prudence of the thesis that maintains that the right to health should be 

analyzed, in its “individual” aspect, in relation to the connected fundamental rights that may be 

affected; in this case the rights to personal integrity and to life, and in its “progressive” aspect, in 

relation to the sufficiency of the health services provided by the State. Approaching the analysis in 

this way would allow the Court, on the one hand, to identify when the State’s actions in the area of 

health services can be linked to the violation of the personal integrity or the life of an individual 

and, on the other hand, to evaluate when the State’s public policy in the area of the ESCER is, per 

se, a violation of the obligations of progressivity established in Article 26 of the Convention. In the 

former hypothesis, the analysis would be made based on Article 4 and/or 5 in relation to Articles 

26 and 1(1) of the Convention and, in the second, it would be made directly on the basis of Article 

26 in relation to Article 1(1) of this instrument.17 

 

7. In addition, as I have already indicated in other cases, the use of connectivity as a 

mechanism for the indirect protection of the ESCER can be an effective mechanism for the 

protection and guarantee of the rights of the victims, while it has not been demonstrated that this 

type of protection does not guarantee rights.18 This line of argument does not prevent the Court 

from making important progress concerning the requirements of the availability, accessibility, 

acceptability and quality of the provision of health services, and the obligation to regulate, monitor 

and supervise the provision of services in private health care centers. This does not entail the 

creation of a new right, but rather gives content and scope to rights such as to life and to integrity 

which are recognized in the Convention and, therefore, accepted by the States Parties.19  

                                           
14 Cf. Case of Cuscul Pivaral et al. v. Guatemala. Preliminary objection, merits, reparations and costs. Judgment of 
August 23, 2018. Series C No. 359, para. 163. 

15 Cf. Case of Poblete Vilches et al. v. Chile. Merits, reparations and costs. Judgment of March 8, 2018. Series C No. 
349, Concurring opinion of Judge Humberto Antonio Sierra Porto, para. 6. 

16 Cf. Case of Poblete Vilches et al. v. Chile. Merits, reparations and costs. Judgment of March 8, 2018. Series C No. 
349, Concurring opinion of Judge Humberto Antonio Sierra Porto para. 6. 

17 Cf. Case of Poblete Vilches et al. v. Chile. Merits, reparations and costs. Judgment of March 8, 2018. Series C No. 
349, Concurring opinion of Judge Humberto Antonio Sierra Porto, para. 12. 

18 Cf. Case of Gonzales Lluy et al. v. Ecuador. Preliminary objections merits, reparations and costs. Judgment of 
September 1, 2015. Series C No. 298. Concurring opinion of Judge Humberto Antonio Sierra Porto, para. 30. 

19 Cf. Case of Gonzales Lluy et al. v. Ecuador. Preliminary objections merits, reparations and costs. Judgment of 
September 1, 2015. Series C No. 298. Concurring opinion of Judge Humberto Antonio Sierra Porto, para. 31. 



 

8. Furthermore, I find that the considerations developed in the judgment refer back to, or may 

be understood in the context of, the existing debate on the characteristics and nature of the right 

to health. On this issue, I share the opinion of the Constitutional Court of Colombia that the nature 

of the right to health may be understood in several ways. A first way would consist in analyzing it 

as a right of a “social benefit” nature, that it will be viable to protect provided it is closely and 

inseparably linked to rights such as to life and to personal integrity or embodied in a right of a 

subjective nature when the services included in the different health care plans are unknown. The 

right to health can also be understood as an autonomous fundamental right when it is materialized 

in a subjective or individual guarantee derived from human dignity.20 On this point, I would like to 

underline the most recent case law of the Colombian Constitutional Court which has consolidated 

around the latter position after having asserted, at a previous stage, that the nature of this right 

was essentially that of a social benefit.21 

 

9. The judgment of the Inter-American Court in this case advances, precisely, a similar idea 

when, based on the provisions of the American Convention, and of Article 26 of this instrument, it 

assigns to this right the characteristics of a fundamental right that would also be essential and 

instrumental for the exercise of the other human rights (supra para. 1). This means that the said 

right is peremptory for the States that signed this international instrument, which results in their 

duty to guarantee access to essential health services for everyone. Even though it could be found 

that this interpretation by the Inter-American Court is in line with or corresponds to the most recent 

developments of one of the region’s States, as in the case of Colombia, it is not clear whether the 

same conclusion could be reached for the other States. I find that the Court’s assertion is not 

reasonable because it is overly general and does not take into consideration the different contexts, 

their peculiarities, the reality of the discussions that have been held in each of those States, the 

different designs of the national legal and constitutional systems, or simply the real possibility of 

implementing such declarations. All this acquires greater relevance when it is considered that Article 

26 only refers to an objective of achieving progressively the full realization of the rights implicit in 

the economic, social, educational, scientific and cultural standards to the extent of available 

resources, and does not allude to any obligation of an instantaneous nature under which it would 

be considered that each State had the same possibility of complying fully and instantaneously with 

the ESCER. Specifically, the idea and spirit that underly this provision of the Convention is that not 

all States are in the same position to comply with those rights and that the particular domestic 

circumstances and effective possibilities should be taken into account when requiring their 

implementation. 

 

10. The judgment in this case refers to the progressive obligation contained in Article 26 of the 

Convention, specifically regarding the right to health22 and, in this particular case, indicates that 

“owing to the State inaction with regard to protection of the right to health of the population of 

people living with HIV, despite the existence of an international obligation and State regulations, 

the Court concludes that the State is responsible for violating the principle of progressivity contained 

in Article 26 of the Convention, in relation to Article 1(1) of this instrument.”23 On this point, I would 

like to state that I do not share the Court’s conclusion because the arguments concerning the “State 

inaction” to determine whether the content of Article 26 of the Convention had been prejudiced do 

                                           
20 Cf. Constitutional Court of Colombia. Judgment T-650/09. Judgment of September 17, 2009, section 3. 

21 Cf. Constitutional Court of Colombia. Judgment T-650/09. Judgment of September 17, 2009, section 3. 

22 Cf. Case of Cuscul Pivaral et al. v. Guatemala. Preliminary objection, merits, reparations and costs. Judgment of 
August 23, 2018. Series C No. 359, paras. 144 and 146. 

23 Case of Cuscul Pivaral et al. v. Guatemala. Preliminary objection, merits, reparations and costs. Judgment of August 
23, 2018. Series C No. 359, para. 148. 



not infer a notion of retrogressivity. According to the judgment, the right to health is not being 

violated due to retrogression, because the violation of the international standard arises from State 

inaction when implementing the ESCER progressively; that is, from a failure to implement the right 

to health effectively. I consider that, if that reasoning were to be accepted as valid, it would change 

the nature of the obligation of progressivity into another very different one which would be the 

obligation to comply with the implementation of an ESCER, such as the right to health, within a 

reasonable time. 

 

II. GUARANTEES OF NON-REPETITION AND PUBLIC HEALTH POLICIES IN THIS 

CASE 

 

11. In this case, after determining that the State had violated Article 26 of the American 

Convention, in relation to Article 1(1) of this instrument, to the detriment of the individuals named 

as victims in Annex 2 to the judgment, the Court ordered the State to “implement mechanisms to 

supervise and monitor health care services, improve the accessibility, availability and quality of 

health care services for people living with HIV, guarantee the provision of antiretroviral drugs and 

any other medication required by all those affected, offer the population HIV diagnostic tests, 

implement a training program for health system officials, guarantee adequate medical care for 

pregnant women living with HIV, and organize a national awareness-raising campaign, in the terms 

of paragraphs 225 to 230 of this judgment.”24 

 

12. My first observation in this regard, is that there are two possible interpretations of the scope 

of the said measure. One possible interpretation – that I consider would be the most appropriate 

for reasons that I will explain in this section – is that the obligation to guarantee the provision of 

antiretroviral drugs and other medicines to all those living with HIV should be read in light of the 

stipulations made by the Court in paragraphs 225 to 230. There, the obligation to “design a 

mechanism to ensure the accessibility, availability and quality of antiretroviral drugs, diagnostic 

tests, and health services for the population living with HIV” is inserted within the broader obligation 

to “implement effective mechanisms for periodic supervision and monitoring of its public hospitals 

to ensure that they are providing comprehensive health care to people living with HIV.”25 In other 

words, under this interpretation, the State has an obligation to put in place measures that consist 

in implementing information systems and diagnostic mechanisms that allow it to ensure access to 

antiretroviral drugs for the whole population. However, a second possible interpretation is to 

consider that the obligation to ensure the provision of antiretroviral drugs is an obligation 

independent of the one that requires the implementation of mechanisms to monitor and supervise 

the health service. That is, it could be interpreted that the Court is placing on the State the 

obligation to provide antiretroviral drugs and other prescribed medicines to all those living with HIV 

as an obligation of result, regardless of any consideration relating to the availability of resources or 

of reasonableness, from a public policy perspective.  

 

13. In addition, as can be seen, the reparations ordered are not only addressed at redressing 

the harm suffered by the victims, but are also aimed at the creation of a public health policy for all 

those living with HIV. Even though this practice of ordering diverse administrative or public policy 

measures, with an impact that goes beyond the victims of the case in question, is not new in the 

Court’s case law, I consider that there are reasons that require, at least, a cautious approach to 

this type of measure when rights of a social benefit nature are at stake, such as the right to health. 

This is because, as the Constitutional Court of Colombia has stated in other cases, the social benefit 

                                           
24  Case of Cuscul Pivaral et al. v. Guatemala. Preliminary objection, merits, reparations and costs. Judgment of August 
23, 2018. Series C No. 359, fourteenth operative paragraph.  

25  Case of Cuscul Pivaral et al. v. Guatemala. Preliminary objection, merits, reparations and costs. Judgment of August 
23, 2018. Series C No. 359, paras. 225 to 226.  



aspect of the right to health obliges the State to “rationalize the allocation of investment adequately 

to ensure that its guarantee has a comprehensive scope vis-à-vis the need for sustainability of the 

guarantee of other rights.”26 Indeed, although this case relates to the right to health, specifically in 

relation to people living with HIV, it is necessary to remember that people who need access to 

housing, food, water, employment opportunities and social security, among other matters, live side 

by side with them. Consequently, States have the obligation “to manage their resources in order to 

address all these claims.”27  

 

14. This does not mean making a judgment on the justiciability of the right to health; rather, it 

relates to the analysis of the reasonableness of the measure ordered. In a context of scarce 

resources, as is the case of most countries in the region, it is essential to analyze how the 

introduction of a specific measure – with regard to health services, for example – may affect the 

State’s capacity to guarantee other rights the content of which also relates to the provision of social 

benefits. This analysis may lead to the conclusion that, in certain cases, it is necessary to adopt an 

approach that takes into account the needs of society as a whole, instead of focusing on the 

particular needs of a specific group. 

 

15. Furthermore, the entity that is in the best position to analyze the reasonableness of the 

measure should be taken into account. Although judges can and should use their powers to order 

measures that affect both domestic law and public policies, it is essential that such orders are made 

paying due regard to the role of the Legislature and the Executive in a democracy. Thus, it should 

be recalled that public policy should, of necessity, have a certain degree of flexibility that allows 

the Executive to make the necessary changes and adjustments when appropriate, in response to 

material possibilities, social demand, and the particular context of the country. It is not the role of 

the courts to analyze which is the best option, or to elaborate detailed public policies to be 

implemented in a specific country, but rather to analyze whether such policies comply with the 

Constitution and internal laws in the case of domestic courts, and with the American Convention in 

the case of this Court. In other words, the orders issued by the judges should not, therefore, be 

formulated in ways that preclude the Executive from making such legitimate public policy choices, 

insofar as these are aligned with the requirements and provisions of domestic law and the American 

Convention.28  

 

16. In this regard, ordering measures aimed at affecting public policy in the area of health should 

take into account the country’s context, the resources available, and the effect that the prioritization 

of a certain right or group may have on the other economic, social and cultural rights of the 

population as a whole. In light of these particularities, I consider that it is the States themselves, 

through their competent organs as provided for in domestic law, that are in the best position to 

decide how to invest available resources in order to ensure both the right to health, and other rights 

recognized in their domestic law and in the American Convention. In the words of the Constitutional 

Court of South Africa, courts should be aware that “[i]mportant though our review functions are, 

there are areas where institutional incapacity and appropriate constitutional modesty require us to 

be especially cautious.”29 Indeed, public policy choices often “involve difficult decisions to be taken 

                                           
26 Constitutional Court of Colombia, File T-1080/07. Judgment of December 13, 2007. Rapporteur: Justice Humerto 
Antonio Sierra Porto, p. 10. 

27 Cf. Constitutional Court of South Africa, Thiagraj Soobramoney v. Minister of Health (Kwaxulu-Natal). Judgment of 
November 27, 1997, para. 31.  

28 Cf. Constitutional Court of South Africa, Minister of Health and Others v. Treatment Action Campaign and Others. 
Case CCT 8/02. Judgment of July 5, 2002, paras. 113 and 114.  

29 Constitutional Court of South Africa, Thiagraj Soobramoney v. Minister of Health (Kwaxulu-Natal). Judgment of 
November 27, 1997, para. 58. 

https://www.linguee.com/english-spanish/translation/vis-%C3%A0-vis.html


at the political level in fixing the health budget, and at the functional level in deciding upon the 

priorities to be met.”30 The courts should not interfere in the decisions of those organs that are 

better equipped to take them, unless such decisions violate the rights recognized in domestic law 

or the American Convention. It should also be noted that this is consistent with the judgment when 

it asserts that “[t]he State’s compliance with its obligation to respect and ensure this right should 

include special care for vulnerable and marginalized groups, and should be provided progressively 

in accordance with available resources and applicable domestic law.”31  

 

17. All these issues should be adequately taken into account by this Court when ordering 

reparations, which need to achieve a balance between the objective pursued – that is, full redress 

for the violations suffered by the victims – and the need to accord the State the necessary margin 

of flexibility and action when rights of a social benefit nature, such as the right to health, are 

involved. Accordingly, in a region where resources are limited and, moreover, where there are 

significant disparities within the region as regards available resources, the role of a regional human 

rights court such as the Inter-American Court cannot be to order inflexible measures. This is 

because, this could jeopardize not only the possibility of complying with the measures ordered, but 

also have a negative effect on the allocation of resources to other rights that it is equally or more 

urgent to satisfy. 

 

18. Based on the above, I consider that the measure ordered by the Court, if it is interpreted in 

the sense of establishing an obligation to guarantee the provision of antiretroviral drugs and the 

other medication prescribed to those living with HIV as an obligation of results, and irrespective of 

any consideration concerning the reasonableness of the allocation of resources, is contrary to the 

social benefit nature of the right to health, and to the role entrusted to this Court by the American 

Convention.  
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30  Cf. Constitutional Court of South Africa, Thiagraj Soobramoney v. Minister of Health (Kwaxulu-Natal). Judgment of 
November 27, 1997, para. 29. 

31  Case of Cuscul Pivaral et al. v. Guatemala. Preliminary objection, merits, reparations and costs. Judgment of August 
23, 2018. Series C No. 359, para. 107. 


